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MISCELLANEOUS CRIMINAL
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_ Held, that a collective reading of section 209(b) and sectip,
437(5) of the Code of Criminal Procedure, 1973 shows that the
Magistrate has jurisdiction to cancel bail of the accused who may
have been allowed bail by him in a case of non-bailable offence
under the provisions of section 167 and rema_nd him tp ?ustody dur-
ing, and until the conclusion of the trial while committing the case
against him to the Court of Session provided he considers it neces-
sary so to do. Sub-section (5) of section 437 of the Code also em-
powers the Magistrate, who has bailed out the accused person under
section 167 of the Code because of his challan having not been put
in Court within sixty days of his arrest .to direct his arrest and
commit him to custody in all the cases of non-bailable offences which
may be triable even by his own court, provided he considers it
necessary so to do at any subsequent stage. Hence a Magistrate has
jurisdiction to cancel the bail of an accused person who had been
granted bail under section 167 of the Code and remand him to cus-

tody while committing him to the Court of Sessions for trial of an
offence exclusively triable by that court.

Application under sections 437 y iminal
_ 437 and 439 of the Code of Crimind
Procedure, praying that the petitioners be ;eleased on bfail during

the pende) ir trial 4
Indic[zn Pe;fg 81; dt:ezr trial in a case ynder sections 302, 307/ 148/.149

5 ; and 25/27. 5"/59 A . . -l a hca.

tion. No. 270 of 1974 was reiectad 2. oS Act. Their bail app™-
cod . eject ; i iond

Sessions Judge, Hissar, on Nopembor g gy, = 100 A9
H. L. Sibal, Sen; i ' ST -

petitioners, enior Advocate, with S, C. Sibal, Advocate, fo the

g _

Narinder Nath Agei :

respondents. + AAssistant District Attorney, Haryana, for the




reapoor Singh son of Nidhan Singh, ete. 1, The Stat _
(Sidhu, JJ.) > olate of Haryana

——
ORDER

<oouvu, J.—Kapoor Singh, Hazura Singh, Lal Singh and Magh
gingh sccused who, along with some other coaccused, have lie:;
~ommitted in custody to the Court of Sessions Judge fo’r their trial
.nder <ections 302, 307, 148 read with section 149, Indian Penal
Code, and under sections 25 and 27 of the Arms Act, have presented
shis bail application in this Court.

Briefly, the facts of the case giving rise to this applicatio'ri’afe
that all the four petitioners were allowed bail, as required by the
viso to sub-section (2) of section. 167, Criminal Procedure Code,
1973, by the Magistrate because the investigation of the case against
them could not be completed and no challan against them wags put in
court by the police within the period of sixty days from the dates
of their arrest. Subsequently, challan against them was, however,
put in the Court of the concerned Magistrate by the police. The
learned Magistrate, after perusing the challan papers, found that
the offences alleged against the petitioners were triable exclusive-
1y by the Court of Session and, accordingly, he, under section 209

(2) and (b), Criminal Procedure Code, 1973, committed them in
custody to the Court of Session for their trial for the aforesaid
bail application before the

offences. The petitioners moved a

iearned Additional Sessions Judge, Hissar, to whom the case had
heen assigned by the Jearned Sessions Judge, Hissar, for trial. He,
after hearing the parties, declined bail to the petitioners vide his
crder dated November 20, 1974.

pro

~ The petitioners have made prayer for grant of bail to them
in their application on two grounds. Firstly, that the prosecution
tase on the face of it looks to be false. Secondly, that the learned

Megistrate had no jurisdiction to cancel pail of the petitioners and

remang them to custody. while committing them to the Court of

Qacat .
Session for trial.
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. s 13 . or trial thereafter. Even the learned coun

iy hkelyt::iobxfe:;x;jsfol;ﬂy half-heartedly stressed the first grou:?il
I{IO(:;vtgl\?erptalle, laying much stress on the second grgun(i" has contend_'
ed that ,once the learned Magist?ate had allowe de"i‘ll to the petj.
tioners under section 167, Criminal Proctdtllllre 1:0 e, he had p,
jurisdiction to eancel the same and remand them 10 custody, whila
committing them to the Sessions Court for trial. I have heard tha

Jearned counsel for the State alsb, 1n this behalf.

. Section 167(2), inclusive of proviso (a), Criminal Procedure

Code, 1973, reads as under :—

wer) * - F

(2) The Magistrate to whom an accused person is forwarded
under this section may, whether he has or has not
jurisdiction to try the case, from time to time,
authorise the detention of the accused in such custody
as such Magistrate thinks fit, for a term not exceeding
fifteen days in the whole; and if he has no jurisdiction
to try the case or commit it for trial, and considers
further detention unnecessary, he may order the
accused to be forwarded to a Magistrate having such
jurisdiction :

Proyided that—

(a) th};aeiagmglate may authorise detention of the accused
the ;lércifio der\;nse than in custody of the police, beyﬂl}fl
quate groun?is ﬁft?en" days if he is satisfied that ader
shall authori ex.lSt for doing so, but no Mag’istr«‘:l.'fe
custody undesett%le dEt?ntiOH of the accused person "
sixty days ar dh}S section for a total period exceediné
sixty day; tr111e on the expiry of the said period ‘;
bail if he ’j accused person shall be released 0

. Is prepared to and does. furnish pail; 2"
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every person released on bail under this section shall
be deemed to be so released under the provisions of

Chapter XXXIII for the purposes of that Chapter.

- * " " %

% 3k * sk E3H

. therefore, clear that any accused person released on bail under
Itcﬁ:)n 167, Criminal Procedure Code, shall be deemed to be so
S:eleased under the provisions of Chapter XXXIII for the purposes
of that Chapter. iSection 437 occurs in Chapter XXXIII, Cri-mi.nal
procedure Code. Sub-sections (1) and (2) of section 437, Criminal
procedure Code, provide as to when bail may be taken in case of
non-bailable offence. Thus, bail allowed by the Magistrate in this
case to the petitioners under section 167, Criminal Procedure Code,
shall be deemed to have been allowed under the aforesaid provisions
of section 437, Criminal Procedure Code. Sub-section (5) of section
437, Criminal Procedure Code, lays down as under :—

“437. (1) ¥ * ®igi * -_ %
@) o ‘- Pt A * | * %
(4) s x s AT *

(5) Any Court which has released & person on bail
under sub-section (1) or sub-section (2), may,
if it considers it necessary so to do, direct that such
person be arrested and commit him to custody-

%k A sk A %99

In ; Lk ‘ et .
i View of that provision, the Magistrate could direct for
€ arreg

Videq t of the petitioners and also commit them to custody, pro-
ang (b)e ad 'fhen,considered it necessary -so to do. Section 209(a)
’ Crmllnalerocedure Code lays down as to when and how
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biect to'the provisions of this Codfe relating to bail

(b) su :mand the accused to custody during, and until the
r r

conclusion of the trial ;

(c) *
(d) *

In accordance with the aforesaid provisions oi section 209, Criminal
Procedure Code, the Magistrate, while committing the case to the
Court of Session, has no option but to remand the accused to custody
during, and until the conclusion of, the trial, but, of course, that
option is o be exercised subject to the provisions of the Criminal
Procedure Code relating to bail. In the present case, since the

petitioners were accused of the commission of murder, which was a

non-bailable offence of very serious nature, the learned Magistrate

was perfectly justified under section 209 (b) read with section 437(5),
Criminal Procedure Code, 1973, to commit
_ Sessions Court for their tria]
triable by the Court

them in custody to the

for the offences which were exclusively
of Session. The collective reading of section

able offence under t
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y so to do. It may
gz;r;t;d([) ;ut‘ here that sub-section (5) of section 437, Criminal Proce:
€ émpowers the Mag‘istrate, who has bailed out an accusé
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person under section 167, Criminal Procedure Code, because of his
challan having not been put in Court within sixty days of his arrest,
to direct for his arrest and commit him to custody in all the cases of
non-bailable offences, which may be triable even by his own Court,
provided he considers it necessary so to do at any subsequent stage.
Suppose such an accustd person mis-use the concession of bail allow-
ed to him by the Magistrate, then the Magistrate shall be fully com-
petent to cancel his bail and commit him to custody for that reason
under sub-section (5) of section 437, Criminal Procedure Code. because
the accused person released on bail under section 167, Criminal
Procedure Code, shall be deemed to be so relcased under the provi-
sions of Chapter XXXIII which includes section 437, Criminal Proce-
dure Code, for the purposeg of that Chapter. Thus, I would
repel the argument of the learned counsel for the petitioners that
the learned Magistrate in this case had no jurisdiction to cancel the
bail and remand them in custody, while committing them to the
Sessions Court for their trial.

For the reasons given above, I find no ground for the acceptance
of this bail application and the bail, as prayed for by the peaitioners,
is declined.

B. S. G.

Before S_ S. Sandhawalia and K. S. Tiwana, JJ.
SHRI PARTAP SINGH KADIAN,—Pet¥ioner.
Versus
THE STATE OF PUNJAB AND OTHERS,—Respondents.
Civil Writ No. 6278 of 1974.

January 23, 1975.

Constitution of India (1950)—Article 358—Whether applicable
to pre-emergency legislation—Essential Commodities Act (10 of
1955)—Section 3—Punjab Wheat (Restriction of Stock by Producers)
Order (1974)—Clauses 3 to 6—Order issued under section 3, Essen-
tial Commodities Act, during emergency—Whether open to challenge
under Article 19— Wheat Stock Order—Whether ultra vires Article
19(1) (f) and (g) of the Constitution.



